
CRITICAL DUNES

Sand Dune Protection and Management Act (SDPMA) - MCL 324.353 

Summary:

>	 Sand dunes are a “unique, irreplaceable, and fragile resource” and the SDPMA seeks to protect that  
 resource through the designation and preservation of critical dunes.

>	 To preserve critical dunes, the statute requires permits for any use of critical dune areas.

>	 Local governments can become involved in the regulating and permitting process by adopting a  
 zoning ordinance that is approved by the DEQ.  

Policy:

The critical dune areas of this state are a unique, irreplaceable, and fragile resource that provide 
significant recreational, economic, scientific, geological, scenic, botanical, educational, agricultural, and 
ecological benefits to the people of this state and to people from other states and countries who visit 
this resource.  

Local units of government should have the opportunity to exercise the primary role in protecting and 
managing critical dune areas in accordance with this part.

The benefits from alteration, industrial, residential, commercial, agricultural, silvicultural, and 
recreational use of critical dune areas shall occur only when the protection of the environment and the 
ecology of the critical dune areas for the benefit of the present and future generations is assured.

MCL 324.35302  

Regulating Agency:
  
  Department of Environmental Quality (DEQ):

   Creates maps of critical dune areas -
   http://www.michigan.gov/deq/0,1607,7-135-3311_4114     
   4236-70207--,00.html.
  
   Notifies owners of property within a critical dune area.
  
   Regulates critical dune areas under model zoning plan OR approves local government’s  
   zoning ordinance.
  
   Issues permits for use in a critical dune area if the local government has not assumed  
   permitting authority by adopting a zoning ordinance.
  
   Develops permit applications - http://www.michigan.     
   govdeq/0,1607,7-135-3307_29692_244 03---,00.html
  
   Reviews the performance of local governments that have approved zoning ordinances and  
   permitting authority.

1.



   If the DEQ finds that a local government is not administering the ordinance properly, it  
   must notify them in writing, and may withdraw approval of the ordinance and implement  
   the model zoning plan.

   The DEQ or local government must establish a procedure to monitor any restabilization to  
   ensure it is completed in a satisfactory manner. 

   Final review authority for special use projects.

Regulated Activity:

Only regulates uses in critical dune areas, not all sand dunes.  

Use - developmental, silvicultural, or recreational activity that significantly alters the physical 
characteristic of a critical dune area - in a critical dune area requires a permit.

  A lawful use in a critical dune area at the time the zoning ordinance is implemented may be  
  continued, it also may be modified as long at it is reasonably consistent, to the extent possible,  
  with the current zoning ordinance.

  Extraction of oil or other minerals or disposal of waste is prohibited, unless that use was   
  lawfully in existence on the site before the zoning ordinance was in place.

Sand mining in critical dune areas was prohibited after July 5, 1989, subject to certain exceptions:

  (a) Renewal or amendment of a sand dune mining permit that was issued prior to July 5, 1989,  
   subject to certain standards.

  (b) Expansion to adjacent land by an operator who (1) had a permit to mine prior to 1989 and  
   (2) owned the adjacent property prior to July 5, 1989.

2.

Regulate critical dune areas IF they choose to adopt a zoning ordinance 
approved by the DEQ - 324.35303.

Sample zoning ordinance - http://www.deq.state.mi.us/documents/deq-ess-
cm-ftg-AppendixL-CriticalDuneOrdinance.pdf.

The local zoning ordinance must provide the same or a greater level of 
protection for critical dune areas than the model zoning ordinance.

Issue permits IF they assume that authority by adopting an approved zoning 
ordinance.
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Any person may request that the DEQ and/or local government put them on a list to 
receive notification of all permit applications in their area.  Interested persons that 
live in the local unit of government or the adjoining local unit of government where 
the application is pending can request a public hearing on that application.  If the 
DEQ or local government receives 2 or more requests for a hearing within 20 days 
of mailing notice, they must hold a hearing.  Otherwise they may grant the permit 
without a hearing.  



3.

In Preserve the Dunes, Inc v Dep’t of Environmental Quality, 471 Mich 508; 684 NW2d 
847, the Michigan Supreme Court held that a citizens group could not prove their MEPA 
case based on sand mining that did not meet the eligibility criteria.  The eligibility 
criteria were not “pollution control standards” that are enforceable under MEPA.

Permit Requirements:

County soil conservation enforcement agency must find that the project is in compliance with any 
applicable soil erosion and sedimentation control ordinance.
 
Any cutting and removing of trees or other vegetation must be performed according to the instructions 
or plans of the local soil conservation district.

All projects must comply with minimum setback requirements.

The local unit of government should base its decision to grant or deny the permit on the applicable 
zoning ordinance - either the model zoning ordinance or the approved local zoning ordinance.

Any proposed sewage treatment or disposal system on site has been approved by the county health 
department or the DEQ.
  
For a special use project, an environmental assessment or an environmental impact statement is 
required.  The contents of an environmental assessment are prescribed in MCL 324.35319.

Uses may not be permitted if they are:

  Likely to increase erosion, decrease stability, or more extensive than required and not in the  
  public interest.  This is determined by considering:

  (1) the availability of feasible and prudent alternative locations or methods, or both, to   
   accomplish the benefits expected from the use; and

     In Jacques v Dept of Environmental Quality, 2007 WL 2404542 (2007), the Court  
     of Appeals upheld a DEQ decision that building a boardwalk instead of a  
     driveway was a feasible an prudent alternative.
 

  (2) the impact that is expected to occur to the critical dune area, and the extent to which the 
   impact may be minimized.

If the proposed use is a structure, then it must meet following requirements:

	 >	 Must be constructed behind the crest of the first landward ridge of a critical dune area that is not a  
  foredune; 
	 >	 Cannot destabilize the critical dune area;
	 >	 Any contour changes or vegetative removal must be limited to what is essential to build and  
  access the structure;
	 >	 Access must be from landward side of dune;
	 >	 Dune must be restabilized with indigenous vegetation;
 



A person who is aggrieved by the issuance or denial of a permit or special exception 
may request a formal contested case hearing by the DEQ.  A final decision by the 
DEQ in such a hearing is subject to judicial review.  

4.

The DEQ, local government, or an individual may request that the attorney general 
or county prosecutor initiate an action for a restraining order, injunction or other 
remedy to prevent violation of the zoning ordinance.

	 >	 Construction methods must mitigate impact on dune; and
	 >	 May not reduce the crest of the dune in elevation

Variances can be granted under MCL 324.35317 if these requirements will cause a “practical difficulty” 
to the landowner.

Enforcement:

If the DEQ finds that a person is not in compliance with the model zoning plan, the DEQ may revoke 
or suspend the permit, if the model plan applies to that area.

A person who violates this ordinance is subject to civil fines and/or other criminal penalties, and the 
cost of restabilization of the critical dunes if that is ordered.

Takings:

Heaphy v Dept of Environmental Quality, 2006 WL 1006442 (2006)
  
  Circuit court held that local township’s zoning ordinance denied Heaphys of all economically  
  beneficial use of their land and therefore had to compensate them for the full value of            
  their land.

  To avoid paying for the value of the land, the township repealed its ordinance.

  DEQ had to pay just compensation for a total taking of all economically beneficial use of the  
  property.

  Regulatory takings may affect a local government‘s effort to develop and implement their  
  own zoning ordinance under SDPMA. However, local government may repeal its ordinance  
  and thereby transfer the problem application to DEQ.


