endangered species
Michigan Endangered Species Protection Act - MCL 324.365
Endangered Species Act - 16 USC § 1531 et seq.

Summary:

> The protection of endangered or threatened species and their habitat is of the utmost importance
to Congress, and as such, actions that threaten their survival are subject to regulations and permit
requirements.

> Federal agencies are prohibited from engaging in activities, including funding and permitting 		
activities, that will jeopardize the continued existence of endangered or threatened species or 		
destroy critical habitat.

> Private persons are prohibited from “taking” endangered or threatened species without an 		
incidental take permit. Taking an endangered species has been interpreted to include 		
destroying its habitat.

> The Fish and Wildlife Service and State agencies - such as Michigan’s Department of Environmental
Quality - share the responsibility for listing endangered or threatened species, designating critical
habitat, and issuing permits.

> There are opportunities for public involvement through petitioning for the listing of a species as
endangered or threatened, to commenting on listing, permitting, recovery plans, and enforcement
actions of the agency in charge.

Policy:

Federal:
Legislative:
Congress finds and declares that:

> Various species of fish, wildlife, and plants in the United States have been rendered extinct 		
as a consequence of economic growth and development untempered by adequate concern 		
and conservation;

> Other species of fish, wildlife, and plants have been so depleted in numbers that they are in 		
danger of or threatened with extinction;

> These species of fish, wildlife, and plants are of esthetic, ecological, educational, historical, 		
recreational, and scientific value to the Nation and its people;
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> The United States has pledged itself as a sovereign state in the international community to 		
conserve to the extent practicable the various species of fish or wildlife and plants facing 		
extinction, pursuant to various international treaties; and

> Encouraging the States and other interested parties, through Federal financial assistance 		
and a system of incentives, to develop and maintain conservation programs which meet 		
national and international standards is a key to meeting the Nation’s international commitments
and to better safeguarding, for the benefit of all citizens, the Nation’s heritage in fish, wildlife, 		
and plants.
The purpose of this Act is to provide a means whereby the ecosystems upon which endangered species
and threatened species depend may be conserved, to provide a program for the conservation of such
endangered species and threatened species, and to take such steps as may be appropriate to achieve
the purposes of the treaties and conventions set forth in this Act.
All Federal departments and agencies shall seek to conserve endangered species and threatened
species and shall utilize their authorities in furtherance of the purposes of this chapter.
Federal agencies shall cooperate with State and local agencies to resolve water resource issues in
concert with conservation of endangered species.
Judicial:

Editorial comment

Congress intended protection of endangered species to be afforded the highest of priorities.
Their plain intent was to halt and reverse the trend toward species extinction, whatever the cost.
Tennessee Valley Authority v Hill, 427 US 153; 98 S Ct 2279 (1978).

Statutes with total prohibitions like this are called “complete roadblock”
statutes. In practice, Congress’ institution of the “God committee” and the
agencies’ implementation of incidental take permits and other measures has
softened the nature of the roadblock somewhat.

State:
The Department of Environmental Quality shall perform those acts necessary for the conservation,
protection, restoration, and propagation of endangered and threatened species of fish, wildlife, and
plants in cooperation with the federal government, pursuant to the Endangered Species Act. As such,
it is unlawful for a person to take, possess, transport, import, export, process, sell, offer for sale, buy, or
offer to buy any species of fish, plants, or wildlife on any endangered or threatened species list. 		

Key Definitions
Species: the term includes any subspecies of fish or wildlife or plants, and any distinct population
segment of any species of vertebrate fish or wildlife which interbreeds when mature.
Endangered Species: any species of fish, plant life, or wildlife that is in danger of extinction throughout
all or a significant part of its range.
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Threatened Species: any species which is likely to become an endangered species within the
foreseeable future throughout all or a significant portion of its range.

Regulating Agency:
US Fish and Wildlife Service:
Species Listing:
			
Federal:
			
			

The Secretary of the Interior, through the Fish and Wildlife Service, must determine 		
whether any species is endangered or threatened based on the following:

				 (A)
					
				 (B)
				 (C)
				 (D)
				 (E)

The present or threatened destruction, modification, or curtailment of its habitat or
range;
Overutilization for commercial, recreational, scientific, or educational purposes;
Disease or predation;
The inadequacy of existing regulatory mechanisms; or
Other natural or manmade factors affecting its continued existence. § 1533(a).

Creates the U.S. Endangered Species lists and adds or removes species on that list - 		
see list of endangered and threatened species
http://ecos.fws.gov/tess_public/

			
			

The Secretary shall base the decision solely on the basis of the best scientific and 		
commercial data available. § 1533(b)(1)(A).

			
			

The Secretary must conduct, at least once every 5 years, a review of all species on the list
and reevaluate the listing of the species. § 1533(c)(2).

Editorial Comment

			
			
			

To advocate for the listing of a species on the endangered or threatened
species list, a person or organization can submit a formal petition to the FWS
that includes biological data. The FWS must then conduct a scientific inquiry
to determine whether listing is warranted. FWS must do a service review
within 90 days to determine whether there is substantial information to
possibly warrant listing. If there is such information, the FWS has one year to
do a status review, decide whether listing is warranted and if so, publish the
proposed rule. Then the FWS must seek peer review from experts and open
a 60 day comment period. The FWS must issue a final decision of whether to
list and if they decide to list, publish the rule in the Federal Register. The final
listing decision by the FWS is then subject to judicial review.
See - http://www.fws.gov/Endangered/bulletin/99/11-12/6-9.pdf
- for a discussion of this process

Center for Biological Diversity v Kempthorne, No C 08-1339 CW, slip op (Apr 28, 2008):
		
		
		

Environmental group sued the US Fish and Wildlife Service for failure to issue a final listing
determination and critical habitat designation for the polar bear within one year of publication
of the proposed rule as required under 16 USC Sec. 1533.

		

The citizen group first petitioned the agency to list the polar bear as an endangered species
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and in response the agency published the proposed rule.

		
		

Court ordered the US Fish and Wildlife Service to publish the final listing
determination for the polar bear in the Federal Register.

State:
			
The DNR may include species as endangered or threatened species, even if they are not on 		
the list, if:
•
						
						
•
•
						

The species so closely resembles in appearance, at the point in question, a species
which is listed such that enforcement personnel would have trouble differentiating
between them;
The effect of this difficulty is an additional threat to the listed species;
The treatment of an unlisted species would substantially facilitate enforcement
of this Act.

To find out if a site contains endangered species, high quality habitat, or unique features, go to:
http://www.mcgi.state.mi.us/esa/

Critical Habitat:
			
		
The Secretary must, concurrently with making a determination that a species is threatened
		
or endangered, designate any habitat of that species as critical habitat, and may later revise
		
such designation. § 1533(b)(2).
			
			 Critical habitat:
				 (1) the specific areas within the geographical area occupied by the species, at the time
				 it is listed on which are found those physical or biological features (I) essential 		
				 to the conservation of the species, and (II) which may require special management
				 considerations or protection; and
				 (2) specific areas outside the geographical area occupied by the species at the time it
				 is listed upon a determination by the Secretary that such areas are essential for the
				 conservation of the species.
		
		
The Secretary must designate critical habitat on the basis of the best scientific data 		
		
available and after taking into consideration the economic impact, the impact on national
		
security, and any other relevant impact of specifying any area as critical habitat.
		
		
		
		

The Secretary may exclude an area from critical habitat if he determines that the benefits of
exclusion outweigh the benefits of including that area. However, he may not do so if based
on the best scientific and commercial data available, failure to designate that area as 		
critical habitat will result in the extinction of the species concerned.

		
		

The Secretary may not designate as critical habitat land owned or controlled by the 		
Department of Defense.

Proposed critical habitat designations http://www.fws.gov/policy/frsystem/default.cfm
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Recovery Plans:
			
		
The Secretary must develop and implement recovery plans for the conservation and survival
		
of listed endangered and threatened species unless he finds that the plan will not promote the
		
conservation of the species. § 1533(f).
		

In developing and implementing recovery plans, the Secretary must:

				
				
				
				
				

Give priority to those endangered or threatened species that are most likely to 		
benefit from such plans, particularly those species that are or may be in conflict with
construction or other development projects.
Incorporate in each plan:

				 (1)
						
				 (2)
						
				 (3)
						
		

a description of such site-specific management actions as may be necessary to
achieve the plan’s goal for the conservation and survival of the species;
objective, measurable criteria which, when met, would result in a determination that
the species be removed from the list; and
estimates of the time required and the cost to carry out those measures needed to
achieve the plan’s goal and to achieve intermediate steps toward that goal.

May acquire or purchase land in order to carry out a recovery plan.

		
For any rule proposed by the Secretary to list or delist a species, or add, change
or remove an area as critical habitat, the Secretary must publish notice of
the proposed action at least 90 days before its effective date. Notice must be
published in the Federal Register - http://www.gpoaccess.gov/fr/index.html ,
given to the appropriate state agencies, and published in local newspapers where
the species is believed to occur. Any person may submit comments regarding the
pending action by the Secretary. The Secretary must consider all the information
provided during the public comment period when making the final decision. If
any person files a request for a hearing within 45 days of notice, the Secretary
must hold a public hearing on the proposed action.
		
		

The Secretary must cooperate with the States to the maximum extent possible in carrying out
this Act.

Department of Natural Rescources: (DNR)				
		
		
		

Performs acts necessary for the conservation, protection, restoration, and propagation 		
of endangered and threatened species of fish, wildlife and plants in cooperation with the
federal government.

		
Required to develop information to list endangered and threatened species and determine
		
necessary management measures.
			 See Michigan DNR’s Endangered Species List:
			 http://www.state.mi.us/orr/emi/admincode.asp?AdminCode=Single&Admin_		
			 Num=29901021&Dpt=NR&RngHigh=
		
		

Implements management programs to fulfill the purpose of this act including acquiring land or
aquatic habitat.
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Regulated Activity:
There are two types of regulated activity. First, the Act regulates private conduct. Second, the Act
regulates government conduct. There are similarities and differences.
Private Activity:
			
		
A person shall not take (harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or
		
attempt to engage in any such conduct, possess, transport, import, export, process, sell, 		
		
offer for sale, buy, or offer to buy) any species of fish, plants or wildlife on the US list of 		
		
endangered or threatened fish, plants or wildlife. 324.36505; § 1538 (a)(1).
		
		

While focused on private activity, this requirement also includes action by
government agencies.

			

		
		
		

Babbitt v Sweet Home Chapter of Communities for a Great Oregon, 515 US 687; 115 S Ct 2407
(1995): Upheld the agency definition of the term “harm” in the Act to include indirect harm
such as damage to critical habitat of listed species.

Permits:
		
		
		

A person may “take” an endangered or threatened species or modify its critical habitat, which
is otherwise prohibited by the ESA, if they obtain the necessary state and/or federal permit
from the DEQ and/or FWS.

		
		
		

The Secretary may permit an act otherwise prohibited if such taking is incidental to, and not
the purpose of, carrying out an otherwise lawful activity, or if the taking is for scientific 		
purposes to enhance the propagation or survival of the affected species. § 1539 (a)(1).

Local Governement

		
In order to obtain an incidental take permit, the applicant must including a conservation plan
		
that specifies:
				 (1) the impact which will likely result from such taking;
				 (2) what steps the applicant will take to minimize and mitigate such impacts, and the
					 funding that will be available to implement such steps;
				 (3) what alternative actions to such taking the applicant considered and the reasons
					 why such alternatives are not being utilized; and
				 (4) such other measures that the Secretary may require as being necessary or 		
					 appropriate for purposes of the plan. § 1539(a)(2)(A).

The FWS issues permits through its regional offices http://www.fws.gov/endangered/permits/permitscontacts.html
FWS accepts public comments on permit applications. To search pending
applications go to - http://www.fws.gov/policy/frsystem/default.cfm. The
public comment period lasts for 30 days after notice is provided during which
time any interested person should submit views, arguments, or written data
regarding the permit application.
To submit public comments on permit applications go to http://www.regulations.gov/search/index.jsp

6.

		
		

The Secretary may issue the permit if he finds, based on public comments, the conservation
plan and other information, that:

				 (1)
				 (2)
					
				 (3)
				 (4)
					
				 (5)
					

the taking will be incidental;
the applicant will, to the maximum extent practicable, minimize and mitigate the
impacts of such taking;
the applicant will ensure that adequate funding for the plan will be provided;
the taking will not appreciably reduce the likelihood of the survival and recovery of
the species in the wild; and
the measures, if any, required by the Secretary for the conservation plan will be met.
§ 1539(a)(2)(B).

Hardship exemption:
		
		
		
		

The Secretary may grant an exemption if an applicant shows that he entered into a contract
before the listing of an affected endangered or threatened species was published in the 		
Federal Register, and that the listing of that species would cause undue hardship to that 		
person under the contract. This exemption may not last for more than a year. § 1539 (b).

The Secretary must publish notice of an application for a hardship exemption in the
Federal Register. There will be a 30-day public comment period open after the date
of publication. The public should submit any written data, views, or arguments
with respect to the application during that period.

Federal action:
			
		
Federal agency action regulated by the Act includes any project undertaken by a federal 		
		
agency, any private or public project that receives federal funding, and any private or public
		
project that requires a federal permit:
				 The Secretary and every Federal agency must insure that any action authorized, 		
				 funded, or carried out by such agency is not likely to jeopardize the continued 		
				 existence of any endangered species or threatened species or result in the destruction
				 or adverse modification of critical habitat unless the agency has been granted an 		
				 exemption for the action by the Endangered Species Committee. § 1536 (a)(2).
		
		
This includes federal projects in all stages, including after they have already begun 		
		
construction. Tennessee Valley Authority v Hill, 437 US 153; 98 S Ct 2279 (1978).
		
		
		

The Secretary must provide a written statement to the Federal agency and applicant setting
forth the Secretary’s opinion on how the agency action affects the species or its critical habitat
and a summary of the information on which it is based. § 1536(b)(3)(A):

				
				
				
		
		
		

If the Secretary finds the action will affect the species, he/she must suggest reasonable,
prudent alternatives which would not jeopardize the endangered or threatened species
or its critical habitat.

Each Federal agency, with respect to proposed agency action, must request information from
the Secretary on whether any species listed or proposed to be listed may be present in that
area. § 1536 (c)(1):

				
				
				

If the Secretary concludes that such species may be present, the Federal agency must
conduct a biological assessment, within 180 days, to identify any endangered or 		
threatened species likely to be affected by the action.
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The Secretary’s written statement on these issues is called a biological assessment.
§ 1536 (c)(1).

		

Exemptions: the God Committee

		
		
		
		

The Endangered Species Committee (a/k/a the “God committee”) reviews applications for
exemptions from the prohibition on federal actions that jeopardize endangered or threatened
species or critical habitat. § 1536(e). The Committee may only grant an exemption if it
finds that:

					(1)		 there are no reasonable and prudent alternatives to the agency action;
					(2)		 the benefits of such action clearly outweigh the benefits of alternative courses of
							 action consistent with conserving the species or its critical habitat, and such action
							 is in the public interest;
					(3)		 the actions are of regional or national significance; and
					(4)		 neither the Federal agency concerned nor the exemption applicant made any
							 irreversible or irretrievable commitment of resources after the consultation period
							 began. § 1536 (h)(1)(A).
		
		

The Committee must also find that such reasonable mitigation and enhancement measures are
taken as necessary to minimize the adverse effects of the agency action. § 1536 (h)(1)(B).

A Committee determination of whether or not to grant an exemption for a
Federal agency action is a final agency determination that is subject to judicial
review. Such a case may be brought by any person aggrieved by the agency’s final
determination. APA § 702. The judicial review of a Committee decision does not
require the same 60-day notice as other citizen suits that may be brought under
this Act. § 1536 (m).

Enforcement:

		
		

A person in violation of this Act is subject to civil and/or criminal penalties.
§ 1540 (a),(b).

		
		

This Act must be enforced by the Secretary, an appropriate Federal or State agency or a law
enforcement officer.

Any person may bring a civil suit on his own behalf to enjoin an alleged violation of
this Act, to compel the Secretary to apply the prohibitions of this Act with respect to
the taking of endangered or threatened species, or against the Secretary for failing
to perform any act or duty required by the ESA that is not discretionary. Any person
who wants to bring such a suit must give the Secretary 60 days notice before
bringing the action. § 1540 (g).
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