
MEPA

Michigan Environmental Protection Act (MEPA) - MCL 324.17

Summary:

MEPA allows private citizens, groups and local governments with standing to sue for injunctions that will 
protect the environment.  

MEPA is based on the notion of developing a “common law of environmental quality” rather than 
protecting the environment through administrative regulation.
 

History:

The Michigan Constitution, Const 1963, art 4, § 52, imposes a duty on the Legislature  to protect 
Michigan’s natural resources, and the legislature’s first response was MEPA.

  State Hwy Comm’n v Vanderkloot, 392 Mich 159; 220 NW2d 416 (1974).

MEPA was written by Professor Joseph Sax, then of the University of Michigan Law School.  MEPA was 
the first environmental citizen suit statute in the world.  Its passage was reported in the United States, 
France and Japan, among other places.  

The citizen suit provisions of the Clean Air Act and Clean Water Act, while different in fundamental 
ways, were inspired by MEPA.  

  Sax & DiMento, Environmental Citizen Suits: Three Years Experience Under The Michigan  
  Environmental Protection Act, 4 Ecology LQ 1 (1974).

MEPA was based on the notion that the administrative system of regulation needed to be back-
stopped by robust judicial review that would be free of the problems of ex parte contacts and the many 
barriers to the public having a meaningful influence on the resolution of environmental problems.  

  Sax, Defending the Environment, Alfred A. Knopf, (1971).History:

Cause of Action:

Any person (or the attorney general) may bring an action for declaratory or injunctive relief against 
any person for the protection of the air, water, and other natural resources and the public trust from 
pollution, impairment or destruction.  MCL 324.1701(1).
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A good 
history of 
MEPA’s 
passage can 
be found in 
Joan Wolfe’s 
article, which 
is included 
with the 
materials.  



Proving a MEPA case:

Person bringing the action must establish a prima facie case that the conduct has polluted, impaired or 
destroyed air, water or other natural resources or is likely to do so.  MCL 324.1703.
 
In deciding whether the plaintiff has proved his or her case, the court must make detailed findings 
of fact, both to properly evaluate the claim and to allow the decision to be used as a benchmark for 
future decisions on similar issues.  This latter notion is referred to as developing a “common law of 
environmental quality.” 

  Ray v Mason Co Drain Comm’r, 393 Mich 294; 224 NW2d 883 (1975); City of Jackson v  
  Thompson-McCully Co, 239 Mich App 482; 608 NW2d 531 (2000).

The court must evaluate MEPA cases through an independent, de novo review of the issues and may 
not defer to a regulatory agency’s determinations.  

  West Michigan Environmental Action Council v Natural Resources Comm’n, 405 Mich 741; 275  
  NW2d 538 (1979).

One way to prove a prima facie case is to demonstrate one or more of these factors:

  In determining whether the impact of a proposed action on wildlife is so significant as to   
  constitute an environmental risk and require judicial intervention, the court should evaluate the  
  environmental situation prior to the proposed action and compare it with the probable   
  condition of the particular environment afterwards. The factors the court should consider  
  include: 

   (1)   whether the natural resource involved is rare, unique, endangered, or has historical  
    significance; 
   (2) whether the resource is easily replaceable; 
   (3)  whether the proposed action will have any significant consequential effect on other  
    natural resources; and 
   (4)  whether the direct or consequential impact on animals or vegetation will affect a  
    critical number, considering the nature and location of the wildlife affected. 

   Portage v Kalamazoo Co Road Comm’n, 136 Mich App. 276; 355 NW2d 913 (1984).

Pollution Control Standards

Another way to prove a prima facie case is through pollution control standards.

The court may evaluate the applicability and reasonableness of an existing pollution control standard, 
or it may adopt a different pollution standard.  MCL 324.1701(2).
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A common law of environmental quality is the translation of standards into rules 
by courts rather than regulatory agencies, through the mechanism of precedent 
setting, refinement and expansion.



This means private persons can use MEPA to enforce pollution control standards in other statutes, 
permits or rules, or can seek to have the court set different standards.   

 Nemeth v Abonmarche Development, Inc, 457 Mich 16; 576 NW2d 641 (1998).

Not all environmental standards are pollution control standards.  For example, a section of the Sand 
Dune Protection and Management Act that stated which properties were eligible for sand mining 
permits and which properties were not eligible was not a pollution control standard, and therefore the 
violation of the eligibility criteria could not be used to prove a prima facie MEPA case.  
 
 Preserve the Dunes, Inc v Dep’t of Environmental Quality, 471 Mich 508; 684 NW2d 847 (2004).

Affirmative Defense

The defendant in a MEPA case can defeat a request for an injunction against it by proving that there 
is no feasible and prudent alternative, and that the defendant’s conduct is consistent with the public 
health, safety and welfare.  MCL 324.1703.

“Feasible” does not include alternatives that are prohibitively expensive, but it does include 
alternatives that may be financially burdensome and affect profit margins.  “Prudent” includes 
consideration of all surrounding circumstances, and an alternative will only be found not prudent when 
truly unique circumstances exist.
 
 Wayne County Dept of Health, Air Pollution Control Division v Olsonite Corp, 79 Mich App 668;  
 263 NW2d 778 (1977).

Relationship to Agency Proceedings

Generally

  MEPA is read in pari materia with other environmental statutes, meaning MEPA and the other  
  statutes are read together as if they are one large statute.

Remand

  If other administrative proceedings are available, the court may direct the parties to seek relief  
  in those proceedings, such as a contested case. 
  
  The court may grant temporary injunctive relief if necessary for the protection of the air, water,  
  and other natural resources while those proceedings take place.

  The court retains jurisdiction over the action pending completion of the administrative   
  proceedings, and reviews the record to determine if adequate protection from pollution,  
  impairment and destruction has been provided.  The court may order additional evidence be  
  taken as part of this process.  The standard of review is still de novo. 
 
  MCL 324.1704.
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Intervention
 
  If administrative or other proceedings and judicial review of such proceedings are available by  
  law, the DEQ or the court may permit the attorney general or any other person to intervene  
  as a  party by filing a pleading asserting that the proceeding involves conduct that has, or is  
  likely to have, the effect of polluting, impairing, or destroying the air, water, or other natural  
  resources.  MCL 324.1705.

Af

Standing:

 Standing is a common law or constitutional doctrine that requires a party to have a right to  
 make a legal claim or seek judicial enforcement of a duty or right (Black’s Law Dictionary).

 To establish standing, the party bringing suit must show:

   (1) an injury in fact that is concrete, particularized and actual
   (2) a causal connection between the injury and the conduct complained of
   (3) the injury will likely be redressed by a favorable decision

 In order to bring a MEPA case, the plaintiff must be able to prove an actual and concrete injury  
 that is traceable to the conduct at issue and that would likely be redressed by a favorable  
 decision by the court. 

 

 Injury can include the loss of recreational or other activities such as bird-watching, canoeing,  
 hiking, or farming when the opportunity to engage in those activities would be irreparably  
 harmed by the challenged conduct.  
 
  National Wildlife Federation v Cleveland Cliffs Iron Co, 684 NW2d 800 (2004).
 
 

4.

MEPA is read together with, and often involved in the same issues as, the 
administrative form of environmental regulation.  However, the two systems (MEPA 
and administrative) are really incommensurable.

The Michigan Supreme Court’s reading of a standing requirement into MEPA is not 
justified.  The Michigan Supreme Court based its interpretation on U.S. Supreme 
Court case law on standing.  However, the U.S. Supreme Court case law is based on 
a provision of the U.S. Constitution relating to the jurisdiction of the federal courts 
called the “case and controversy” requirement.  There is no case and controversy 
requirement in the Michigan Constitution.  The intent of the statute was always to 
give universal standing to protect the environment.
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 Plaintiffs in a MEPA case only have standing to protect the natural resources they actually use.   
 Other resources that are in the area affected by the defendant’s conduct, but which   
 the plaintiffs cannot use, cannot be protected in a MEPA case.  This is true even if the plaintiffs  
 do have standing to protect some of the resources. 

  Michigan Citizens for Water Conservation v Nestle Waters North America, Inc, 479 Mich  
  280; 737 NW2d 447 (2007).
  

 Local governments do not have standing to sue in order to protect their residents from injuries  
 that would give the residents standing.  Local governments must be able to show injury to  
 themselves in order to have standing.  They do not have the ability to assert the interests of  
 their residents through the doctrine of in parens patriae. Parens patriae means “parent of  
 the country,” and refers to the ability of sovereign or quasi-sovereign governments to represent  
 their residents’ interests, such as the health, comfort and welfare of the people, interstate  
 water rights, or economic concerns.  However, local governments’ power is derivative, not  
 sovereign, so they do not have this ability.  

  Twp of Coldsprings v Kalkaska County Zoning Bd of Appeals, 2008 WL 2045041             
  (May 13, 2008).
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Standing is a “threshold” inquiry.  That means, its purpose is to determine if the 
plaintiff has a genuine stake in the outcome of the case to ensure “sincere and 
vigorous advocacy.”  Once it is determined the plaintiff has that genuine stake 
in the outcome, that ends the inquiry.  Carving up the MEPA cause of action into 
resources that plaintiffs have standing to protect, and resources that will also be 
harmed but that plaintiffs do not have standing to protect, runs contrary to the 
whole reason to have a standing requirement in the first place.

Even though local governments’ power is derivative, 
meaning it comes from the state, the state has given 
local governments quasi-sovereign powers through 
statutes authorizing them to protect the public 
health, safety and welfare of their residents.
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