
Public TRUST

Summary

>	 The public trust doctrine says that certain natural resources are owned by the state and held in trust  
 for the people.  

 Cases: Illinois Central R R  Co  v Illinois, 146 US 387, 452; 36 L Ed 1018, 13 S Ct 110 (1892). 

   Obrecht v National Gypsum Co, 361 Mich 399, 412-413; 105 NW2d 143, 149 (1961).

   Glass v Goeckel, 473 Mich 667; 703 NW2d 58 (2005).

>	 Therefore, the public’s right to use these natural resources for certain traditional activities is   
 protected from interference by private parties.

 Articles: Sax, The Public Trust Doctrine in Natural Resource Law:  Effective Judicial Intervention,  
   68 Mich L Rev 471 (1970). 

   Wilkinson, The Headwaters of the Public Trust Doctrine:  Some Thoughts on the Source  
   and Scope of the Traditional Doctrine, 19 Envtl L Rev 425 (1989). 

   Olson, Public Trust Doctrine:  Procedural and Substantive Limitations on the   
   Governmental Reallocation of Natural Resources in Michigan, 1975 Det CL Rev 161.

> The state has a continuing obligation to safeguard public trust resources for the present and   
 future use of the public, in the same way a trustee has a continuing obligation to manage the   
 trust resources for the benefit of the trust beneficiary:  

  The State can no more abdicate its trust over property in which the whole people are   
  interested, like navigable waters and soils under them, ... than it can abdicate its police   
  powers in the administration of government and the preservation of the peace.    
  In the administration of government the use of such powers may for a limited    
  period be delegated to a municipality or other body, but there always remains with the                     
  State the right to revoke those powers and exercise them in a more direct manner,   
  and one more conformable to its wishes. So with trusts connected with public property, or  
  property of a special character, like lands under navigable waterways, they cannot be              
  placed entirely beyond the direction and control of the State. 

  Illinois Central R R  Co  v Illinois, cited above.

History

>	 The earliest known written formulation of the public trust doctrine was by the Roman Emperor   
 Justinian:

  By the law of nature, these things are common to mankind:  the air, running water, the sea, and  
  consequently the shores of the sea.  
  Institutes of Justinian, 2.1.1, 529 A.D.
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>	 This doctrine was passed on to England by Roman conquerors, and later was restored to English law  
 by the Magna Carta. 

>	 The public trust doctrine was passed from English law to American law when the English first claimed  
 dominion over the New World in the 1600s:

  When [the English king] took possession of this country, by his right of discovery, he took   
  possession of it in his sovereign capacity; that he had the same right in it, and the same power  
  over it, as he had in and over his other dominions, and no more.

  Arnold v Mundy, 6 NJL 1 (NJ 1821).

>	 The Northwest Ordinance of 1787 recognized that navigable waters must be held in common for the  
 benefit of all the inhabitants of the new states and territories: 

  The navigable waters leading into the Mississippi and St. Lawrence, and the carrying places  
  between the same, shall be common highways and forever free, as well to the inhabitants of  
  the said territory as to the citizens of the United States, and those of any other States that  
  may be admitted into the confederacy, without any tax, impost, or duty therefor. 

>	 When Michigan was created from a portion of the Northwest Territory, it took title to the water   
 bodies and bottom lands within the state’s new boundaries subject to the public trust doctrine: 

  It will be helpful to recall that Michigan was carved out of the Northwest Territory; that the  
  Territory was ceded to the United States by Virginia; that the United States held this territory in  
  trust for future states to be created out of it; that the United States held the waters of   
  navigable  rivers and lakes and the soil under them in trust for the people, just as the British  
  crown had formerly held them in trust for the public uses of navigation and fishery;   
  that when Michigan entered the union of states, she became vested with the same qualified  
  title that the United States had; that these waters and  the soil under them passed to the   
  state in its sovereign capacity, impressed with a perpetual trust to secure to the people their  
  rights of navigation, fishing, and fowling.  

  Collins v. Gerhardt, 237 Mich 38, 45-46; 211 NW 115 (1926).

>	 The first case to recognize the public trust doctrine in Michigan was Moore v. Sanborne in 1853.            
 2  Mich 519; 59 Am Dec 209 (1853).

Resources Protected by the Public Trust

>	 In Michigan, the common law has applied the public trust doctrine to:

	 •	 the	Great	Lakes,	

   Obrecht v National Gypsum Co, cited above

	 •	 the	shores	of	the	Great	Lakes,	

   Glass v Goeckel, cited above.

	 •	 navigable	inland	lakes,	

   Bott v Natural Resources Comm’n, 415 Mich 45; 327 NW2d 838 (1982).
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	 •	 navigable	inland	streams.		

  Attorney General v Taggart, 306 Mich 432, 440; 11 NW2d 193 (1943).

Ownership of Public Trust Resources

>	 The	water	of	the	Great	Lakes	and	all	navigable	inland	lakes	and	streams	within	the	state’s		 	
 boundaries are owned by the State of Michigan, who holds them in trust for the public.  

>	 The	bottomlands	of	the	Great	Lakes	within	the	state’s	boundaries,	including	the	Great	Lakes		 	
 beaches up to the high water mark, are owned by the State of Michigan, who holds them in trust for  
 the public.  

>	 The beds of navigable inland lakes and streams, are owned by the adjacent property owners.

   Thies v Howland, 424 Mich 282; 380 NW2d 463 (1985) (lakes). 

   Nedtweg v Wallace, 237 Mich 14; 208 NW 51 (1926) (streams). 

   However, those property owners’ use of the water is subordinate to the traditional   
   activities protected by the public trust.  

   Nedtweg v Wallace, cited above:

     The riparian proprietor has private rights to the thread of the river but such rights are  
     subordinate, at all times, to the public rights of navigation and other rights inherent in  
     the people.   

>	 In the case of a conflict between public trust uses and private uses, the public trust uses must be  
 given precedence.  

   Collins v Gerhardt, cited above. 

What makes a stream public?

>	 What determines whether inland streams are navigable and therefore public?  A historical test called  
 the log-float test.  

   Bott v Natural Resources Comm’n, cited above.

>	 The log-float test arose in Michigan in the 1850s in response to the widespread use of rivers for  
 moving saw logs.

   Moore v Sanborne, cited above.  
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The log-float test is narrower than the law set out in Moore v Sanborne.  Moore 
v Sanborne defined navigable streams as those which could be used by the 
public for some public purpose:

The servitude of the public interest depends rather upon the purpose for which 
the public requires the use of its streams, than upon any particular mode of 
use ... 
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>	 The log-float test says that a stream is navigable if it is capable, in its natural state, of floating an  
 unspecified number of commercial-sized saw logs during at least part of the year.

   Thunder Bay River Booming Co v Speechly, 31 Mich 336 (1875).    

>	 The courts recognize four methods to determine whether a stream passes the log-float test:

 1. finding evidence that logs were historically floated on the stream;  

 2. comparing the water body to other streams that have been found to be navigable by the courts; 

 3. determining if the water body has already been found navigable by a court; or

 4. conducting a demonstration test by floating logs down the stream.

   Bott v Natural Resources Comm’n, cited above.

What makes an inland lake public?

>	 Navigable inlet and/or outlet

 Most inland lakes will float commercial-sized saw logs.  Therefore, whether an inland lake is public  
 is not determined by the log-float test.  Instead, it is determined by a combination of two other  
 factors:  

 (1)  whether the lake has inlet and outlet streams, and if so whether those streams are navigable  
   under the log-float test; and 

 
 (2)  whether the property along the lake is owned by one person or by multiple owners. 

    Bott v Natural Resources Comm’n, cited above.

 The key question is whether there is a theoretical reason besides recreation to navigate on the lake. 

>	 Public access

 An owner of property on an inland lake owns the lake bed from the shoreline to the  center of            
 the lake.

    Bauman v Barendregt, 251 Mich 67; 231 NW 70 (1930); Hall v Wantz, 336 Mich 112, 114; 57  
    NW2d 462 (1953).

 The ownership of land on the lake and the corresponding ownership of the bed give the owner  
 riparian rights.

    Thompson v Enz, 379 Mich 667, 677-79; 154 NW2d 473 (1967).

 A riparian or littoral owner has the right to use the water over the entire lake bed, not just the water  
 over the part of the bed that he or she owns.

    Beach v Hayner, 207 Mich 93; 173 NW 487 (1919); Burt v Munger, 314 Mich 659;                             
    23 NW2d 117 (1946).
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 When there is a public access site or public access point on the lake, members of the public gain  
 some (but not all) of the rights that riparian owners have, including the right to use the whole   
 surface of the lake.

 Access points on streams are more of a gray area than those on lakes. 

>	 Summary Table 

Protected Public Trust Uses

>	 A given use can be protected by the public trust if it is: 

 (a) an activity that public trust  traditionally protects, or 

 (b) an activity that is related to a traditionally protected public trust activity in a legally significant  
  way.  

>	 What is a “legally significant way”?  

	 •	 The	conventional	formulation	was	that	the	uses	protected	are	the	traditional	public	trust	rights		
  and those rights “incident to” them.   

    Hall v Wantz, 336 Mich 112, 116-17;  57 NW2d 462 (1953); Thies v Howland, cited above 

	 •	 A	more	recent	formulation	is	that	the	uses	protected	are	the	traditional	public	trust	uses	and	the		
  “activities inherent in the exercise of” the traditional public trust uses.  

    Glass v Goeckel, cited above:  

Type of water

stream

stream

stream

stream

inland lake

inland lake

inland lake

inland lake 

navigable with an access point

navigable with no access point

not navigable with an access point

not navigable with no access point

navigable inlet and navigable outlet 

(1) navigable inlet or navigable outlet,  
 but not both

(2) property around the lake owned  
 by more than one owner or   
 lake contains a commercial   
 destination

(1) no navigable inlet or navigable outlet

(2) no access site or access point on lake

(1) access site or access point on lake

(2) property around the lake owned by  
 more than one owner

public

not public

not public

not public

public

status uncertain; 
arguably public

not public

most likely public

    Characteristics      Public or not?
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    We can protect traditional public rights under our public trust doctrine only by   
    simultaneously safeguarding activities inherent in the exercise of those rights. 

>	 The traditional public trust uses are:

	 •	 Boating	(commercial	or	recreational),	sometimes	called	navigation	

	 •	 Swimming	

	 •	 Fishing		

   Thies v Howland, cited above.

>	 Uses that are related to traditional public trust uses in a legally significant way:

	 •	 Wading	(related	to	fishing)
 
   Atttorney General v Taggart, cited above.

	 •	 Temporary	anchoring	(related	to	boating)

   Thies v Howland, cited above.

	 •	 On	the	Great	Lakes	only,	walking	along	the	beach	below	the	high	water	mark	(related	to	boating)

   Glass v Goeckel, cited above.

	 •	 On	the	Great	Lakes	only,	hunting	from	a	boat	on	the	water.

   Glass v Goeckel, cited above.

	 •	 On	the	Great	Lakes	only,	fishing	with	trap	nets.

   Lincoln v Davis, 53 Mich 375; 19 NW 103 (1884).

>	 Uses that may come to be viewed as traditional public trust uses:

	 •	 Hunting	while	floating	over	private	bottomlands	on	the	water	of	an	inland	lake	or	stream.

	 	 	 The	argument	for	this	is	made	in	Bzdok,	Rastetter	and	Grant,	Public Rights to Fish and   
   Hunt on Michigan's Lakes and Streams:  A Primer for Michigan's Indian Tribes (2008).
   

Habitat as a Public Trust “Use”

In the landmark Mono Lake case, the California Supreme Court ruled that the protection of habitat 
was a public trust use:

    In administering the trust the state is not burdened with an outmoded classification   
    favoring one mode of utilization over another.  There is a growing public recognition   
    that one of the most important public uses of the tidelands a use encompassed within   
    the tidelands trust is the preservation of those lands in their natural state, so that they may  
    serve as ecological units for scientific study, as open space, and as environments which   
    provide food and habitat for birds and marine life, and which favorably affect the scenery and  
    climate of the area.
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   Mono Lake is a navigable waterway. It supports a small local industry which harvests brine   
   shrimp for sale as fish food, which endeavor probably qualifies the lake as a “fishery” under  
   the traditional public trust cases. The principal values plaintiffs seek to protect, however, are  
   recreational and ecological the scenic views of the lake and its shore, the purity of the   
   air, and the use of the lake for nesting and feeding by birds. [I]t is clear that protection   
   of these values is among the purposes of the public trust.

   National Audubon Society v Superior Court of Alpine County, 33 Cal 3d 419; 658 P 2d 709   
   (Cal 1983).

Mono Lake has been cited far and wide, but so far Michigan has not expanded its list of public trust 
uses to include habitat. 

Using the Public Trust to Protect Coastal Environments

> The public trust doctrine protects coastal environments in three ways:  

 (a)  As a check on state authority;

 (b) As a cause of action available to citizens, non-profits and local governments; and

 (c)  As a basis for legislation and ordinances.

Check on state authority:

> The public trust doctrine acts as a check on state authority in two ways:

  (1)  It prohibits private activities that will interfere with public trust uses that people are presently  
   making or wish to make.

 (2)  It prohibits the state from giving away public trust resources to private interests, because   
   such a give-away is inconsistent with the state’s duty to protect the public’s interest in using  
   these resources in the future.  

> The public trust doctrine says that someone may only make use of a public trust resource for   
 private purposes if one of these two conditions applies:

 (1)  the private activity will improve the public benefit of the resource; or 

 (2)  where the private activity will not impair the resource or its public trust uses.
  
   Obrecht v National Gypsum Co, cited above.

   In looking at whether the private activity will impair the resource or its public trust uses, the  
   government must examine potential cumulative impacts:

     The length of shore line involved here may well be considered minute compared to  
	 	 	 	 	 the	total	of	Michigan's	Great	Lakes	shore	lines.		The	opportunities	for	fishing		 	
     [and other activities] may be insignificant compared to the total in similar areas in the  
     State available for those purposes.  Application of that doctrine, however, to the lots  
     in question may involve making it equally so elsewhere.  In total consequence, the  
     State's trust interests of the kind mentioned and public rights could be affected to an  
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     extent amounting to considerably more than a trifling matter.

    People v Broedell, 365 Mich 201; 112 NW2d 517 (1961).

Cause of action:

> MEPA specifically authorizes anyone with standing to file suit to protect the public trust:

   The attorney general or any person may maintain an action in the circuit court having   
   jurisdiction where the alleged violation occurred or is likely to occur for declaratory and   
   equitable relief against any person for the protection of the air, water, and other natural   
   resources and the public trust in these resources from pollution, impairment, or destruction.

    MCL 324.1701(1).

> MEPA also authorizes anyone with standing to intervene in a proceeding to protect the public   
 trust:

  (1) If administrative, licensing, or other proceedings and judicial review of such proceedings   
   are available by law, the agency or the court may permit the attorney general or any   
   other person to intervene as a party on the filing of a pleading asserting that    
   the proceeding or action for judicial review involves conduct that has, or is likely to have, the  
   effect of polluting, impairing, or destroying the air, water, or other natural resources or   
   the public trust in these resources.

  (2) In administrative, licensing, or other proceedings, and in any judicial review of such a   
   proceeding, the alleged pollution, impairment, or destruction of the air, water, or   
   other natural resources, or the public trust in these resources, shall be determined,   
   and conduct shall not be authorized or approved that has or is likely to have such   
   an effect if there is a feasible and prudent alternative consistent with the reasonable   
   requirements of the public health, safety, and welfare.

    MCL 324.1705(1)&(2).

Basis for legislation and ordinances:

> The public trust can also be a basis for legislative action, locally or at the state level.

	 •	 State	level	legislation	citing	the	public	trust	for	support	includes	the	Inland	Lakes	and	Streams		
	 	 Act,	the	Great	Lakes	Submerged	Lands	Act,	and	the	Great	Lakes	Preservation	Act.		

	 •	 At	the	local	level,	the	public	trust	doctrine	can	support	local	zoning	decisions,	such	as	the		 	
  decision to deny a zoning permit for filling bottomlands.  

    Grosse Ile Twp v Dunbar & Sullivan Dredging Co, 15 Mich App 556, 567; 167 NW2d  
    311, 316 (1967).  


