Water Use
What is water law?
[W]ater law is concerned with resource allocation; water law determines who can use water and for
what purposes. Resource allocation is not an end in itself. The end is, or should be, the advancement
of social values and needs. Thus, in considering various water law systems from a public policy
perspective, one should ask whether a system serves society.
Some persons may object that focusing on resource allocation places too much emphasis on
commercial uses of water and minimizes the value of non-commercial uses, such as environmental
preservation. This objection is without merit if resource allocation is broadly defined. Focusing on
resource allocation does not mean that water cannot or should not be used to provide environmental or
other non-commercial values. To be sure, traditional legal rules for allocating water and other resources
favored commercial uses, and changes in the law have been required to reflect non-commercial values.
Indeed, change in the law to reflect new social values has been the essence of the environmental
movement over the last 30 years. Nevertheless, such laws, like traditional legal rules, allocate resources.
Whether it involves competition between private parties over water or whether it involves efforts to
provide water for public or environmental uses, water law is concerned with difficult choices that must
be made about the allocation of a scarce resource.
Gould, Water Rights Systems, Water Rights of the Eastern United States, 8-10 (Kenneth R. Wright ed.
1998).

Common Law
Nature of “water rights”
Water is publicly owned. People can have a property right to use water.
		
		
		
		
		
		
		
		
		
		
		
		
		
		

Every thing susceptible of property is considered as belonging to the nation that possesses
the country, and as forming the entire mass of its wealth. But the nation does not possess
all those things in the same manner. By very far the greater part of them are divided among
the individuals of the nation, and become private property. Those things not divided among
the individuals still belong to the nation, and are called public property. Of these, again, 		
some are reserved for the necessities of the state, and are used for the public benefit, and
those are called “the domain of the crown or of the republic;” others remain common to all
the citizens, who take of them and use them, each according to his necessities, and according
to the laws which regulate their use, and are called common property. Others remain common
to all citizens. Of this latter kind ... are air, the running water, the sea, the fish, and the wild
beasts. But inasmuch as the things which constitute this common property are things in which
a sort of transient usufructuary possession can be had, … therefore, the wisdom of that law has
placed it in the hands of the sovereign power, to be held, protected, and regulated for 		
the common use and benefit. Arnold v Mundy, 6 NJL 1 (NJ 1821).
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Different systems for allocating the right to use water
Michigan and the other Great Lakes states are Eastern water law jurisdictions. These are sometimes
called riparian jurisdictions. Eastern water law, or “riparianism,” was imported from England to the
United States. Here it evolved from a doctrine called “natural flow,” which said that the downstream
owner had a right to the flow of water unimpaired in quality or quantity by the upstream owner, to a
doctrine called “reasonable use.” The first reasonable use case was Tyler v Wilkinson, 4 Mason 397; 24
F Cas 472 (CCRI 1827).
Eastern water law is usually distinguished from western water law, which follows a doctrine called prior
appropriation (e.g., Colorado - Coffin v Left Hand Ditch Co, 6 Colo 443 (1882)). Some jurisdictions use
a hybrid system that recognizes riparian rights on lands that first came into private ownership before
1870, and recognizes prior appropriation subject to those old riparian rights. (e.g., California - Lux v
Haggin, 69 Cal 255; 10 P 674(1886)).
Basic tenets of riparianism

> The right to use water derives from the ownership of land. In the case of surface water, it is the
ownership of land that touches the surface water body. In the case of groundwater, it is the 		
ownership of land above the aquifer.

> Uses are tiered. Domestic (“natural”) uses take precedence over commercial (“artificial”) uses.
> Uses are correlative, or shared. This means there is not an entitlement to a vested or fixed amount.
Instead, each user gets more water when there is more water to go around, and less otherwise. As
more people start using the water, the amount each person can use also goes down.

> The decision-making standard is called “reasonable use.” This means different things in different
jurisdictions.

> Traditionally, an important component of reasonable use was that uses that took water off the 		
riparian land or out of the watershed were only allowed to the extent they caused no impact to uses
that were being made on riparian land and in the watershed. Dumont v Kellogg, 29 Mich 420 (1874);
Anaheim Union Water Co v Fuller, 150 Cal 327; 88 P 978 (Cal 1907). This was essentially a natural flow
standard for off-tract and out-of-watershed uses.
In Michigan a good statement of these tenets can be found in Thompson v Enz, 379 Mich 667, 686; 154
NW2d 473 (1967).
Eastern groundwater law
Groundwater evolved from another English doctrine called “capture,” which said that one landowner
could pump as much water as he or she chose without recourse by an impacted owner, as long as the
pumping was not malicious or wasteful. Acton v Blundell, 153 Eng Rep 1223; 1843 WL 5768 (Ex Chamb
1843). The most common doctrine for groundwater in Eastern and hybrid states is called “correlative
rights,” which has essentially the same tenets as riparianism, including the stricter standard for uses offtract or away from the aquifer. Katz v Walkinshaw, 141 Cal 116; 74 P 766 (Cal 1903); Schenk v City of Ann
Arbor, 196 Mich 75; 163 NW 109 (1917).
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Reasonable use in Michigan today
Reasonable use for groundwater and surface water in Michigan, circa 2008, is largely governed by
Michigan Citizens for Water Conservation v Nestlé Waters North America, Inc (“Nestlé”), 269 Mich App
25; 709 NW2d 174 (2006), modified on other grounds, 479 Mich 280; 737 NW2d 447 (2007).

> Michigan Court of Appeals adopted a “reasonable use balancing test” for deciding disputes 		
between water users.

> Includes disputes between uses of groundwater, disputes between uses of surface water, and 		
disputes between a groundwater use and a surface water use.

> Courts should examine a number of factors, including:
		
(1) the purpose of the use;
			
a. artificial or natural purpose
• natural purposes are uses necessary to the existence of the user and his or her family,
					 including the use of the water for drinking and household needs.			
• artificial uses increase one’s comfort and prosperity, such as commercial profit and
					 recreation.
• natural uses enjoy a preferred nonproratable position with respect to all other users
					 rather than a correlative one. If an artificial use interferes with a natural use, the
					 natural use will prevail.
			
b. whether the use benefits the land from which the water is extracted			
• water uses that benefit the riparian land or the land from which the groundwater
					 was removed are given preference over water uses that ship the water away or 		
					 otherwise benefit land unconnected with the location from which the water was
					 extracted.
		
(2) the suitability of the use to the location;
			
a. larger water bodies can withstand more intensive uses, and smaller water bodies less
				 intensive uses
			
b. the uses to which a particular water source is customarily put are relevant to a 		
				 determination of whether a new use is suitable to the area.
		
(3) the extent and amount of the harm;
		
(4) the benefits of the use;
			
a. economic harm and benefits
			
b. also social benefits and costs of a use, such as its effect on fishing, navigation, and
				 conservation.
			
c. traditional uses in the locality will often be a guide to what the community considers
				 reasonable in this context.
			
d. the protection of existing water uses should be an important consideration
		
(5) the necessity of the amount and manner of the water used; and
			
a. includes effects on the quantity, quality, and level of the water
			
b. prevent excessive or unnecessary use.
			
c. if the use can be modified to mitigate or eliminate the harm, the failure to do so may
				 make the use unreasonable.
		
(6) any other factor that may bear on the reasonableness of the use.

> Renders uncertain the import of the traditional firm distinction between uses of water on the land
and in the watershed or aquifer from which it was obtained, and uses of water off the land or out
of the watershed or aquifer. This distinction is either still a requirement, or has been relegated to
one more factor on a list of factors to consider, depending on how one reads the second bullet point
under (1).
3.

Editorial Comment:

Court of Appeals arguably did not have the authority to do this,
because it was bound by Schenk and Dumont. Instead, the Court of
Appeals interpreted Schenk and Dumont to contain the balancing test.
This is a re-write of history.

Eastern groundwater law

Water use legislation
Several bills were recently enacted to amend the Natural Resources and Environmental Protection Act
regulation of water withdrawals. These include HB 4343, HB 5065, HB 5066, HB 5067, HB 5069, HB
5073, SB 723, SB 727, SB 858, SB 859, and SB 860. These bills were enacted along with SB 212 that
ratified the Great Lakes Compact.
Policy:
		
A diversion of water out of the basin of the Great Lakes may impair or destroy the Great Lakes. The
legislature further finds that a limitation on such diversions is authorized by and is consistent with the
mandate of section 52 of article IV of the state constitution of 1963 that the legislature provide for the
protection of the air, water, and other natural resources of the state from pollution, impairment, and
destruction.
Water use registration and reporting are essential to implementing the principles of the Great Lakes
charter and necessary to support the state’s opposition to diversion of waters of the Great Lakes basin
and to provide a source of information on water use to protect Michigan’s rights when proposed water
losses affect the level, flow, use, or quality of waters of the Great Lakes basin.
The waters of the state are valuable public natural resources held in trust by the state, and the state
has a duty as trustee to manage its waters effectively for the use and enjoyment of present and future
residents and for the protection of the environment.
The waters of the Great Lakes basin are a valuable public natural resource, and the states and provinces
of the Great Lakes region and Michigan share a common interest in the preservation of that resource.
Any new diversion of waters of the Great Lakes basin for use outside of the Great Lakes basin will have
significant economic and environmental impact adversely affecting the use of this resource by the Great
Lakes states and Canadian provinces.
The continued availability of water for domestic, municipal, industrial, and agricultural water supplies,
navigation, hydroelectric power and energy production, recreation, and the maintenance of fish and
wildlife habitat and a balanced ecosystem are vital to the future economic health of the states and
provinces of the Great Lakes region.
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Future interbasin diversions and consumptive uses of waters of the Great Lakes basin may have
significant adverse impacts upon the environment, economy, and welfare of the Great Lakes region and
of this state.
The states and provinces of the Great Lakes region have a duty to protect, conserve, and manage their
shared water resources for the use and enjoyment of present and future residents.
The waters of the Great Lakes basin are capable of concurrently serving multiple uses, and such
multiple uses of water resources for municipal, public, industrial, commercial, agriculture, mining,
navigation, energy development and production, recreation, water quality maintenance, and the
maintenance of fish and wildlife habitat and a balanced ecosystem and other purposes are encouraged,
recognizing that such uses are interdependent and must be balanced.
The waters of the Great Lakes basin are interconnected and part of a single hydrologic system.
HB 5069.
Regulating Agency:
		
		
Department of Environmental Quality:
			
			

DEQ must prepare a generic set of water conservation measures for all those making large
quantity withdrawals and post it on its website. HB 5066.

			
			

Must do specific site reviews if requested to determine what type of zone (A, B, C, or D)
that a particular withdrawal falls in. HB 5067.

			

Must develop an assessment tool for:

				 (1) Whether the proposed withdrawal is a zone A, B, C, or D withdrawal; and
			
				 (2) Whether the proposed withdrawal is likely to cause an adverse resource impact
					
based upon what type of river system is affected.
				
			
			
		

The assessment tool must account for cumulative impacts. SB 860.

Must create annual reports on the status of withdrawals and their environmental effects
and on the implementation of the assessment tool. SB 860.

Water Resources Advisory Council:

			

Created within the DNR.

			
			

Advise the Senate and House on the effectiveness of the assessment tool and the 		
definition of adverse resource impacts and recommend ways to improve it.

			
			

Make recommendation on how state water use laws work with the compact and how to
implement the state water conservation and efficiency program under the compact.

			

SB 723.

Definitions:
			

Adverse resource impact: based on the type of river or stream affected by the withdrawal
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and its impact on the fish population. Depending on the type of river or stream, there
exists an adverse resource impact when the fish population is reduced over the
threshold amount.

Type of Stream or River

Allowable Reduction in Fish Population

Cold Stream

3% reduction in thriving fish population

Cold Small River

1% reduction in thriving fish population

Cold-Transitional River System

5% reduction in thriving fish population

Cool Stream

10% reduction in characteristic fish population

Cool Small River

15% reduction in thriving fish population

Cool Large River

12% reduction in thriving fish population

Warm Stream

5% reduction in characteristic fish population

Warm Small River

10% reduction in characteristic fish population

Warm Large River

10% reduction in characteristic fish population

			
			

Also, if a large quantity withdrawal decreases the flow of a river or stream by more than
25% of its index flow, that is an adverse resource impact.

			

HB 5073.

			
			
			

Characteristic fish population: the fish species, including thriving fish, typically found
at relatively high densities in stream reaches having specific drainage area, index flow, and
summer temperature characteristics. HB 5073.

			
			
			

Thriving fish population: the fish species that are expected to flourish at very high 		
densities in stream reaches having specific drainage area, index flow, and summer 		
temperature characteristics. HB 5073.
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Zone A withdrawal:

Type of Stream or River

Reduction in Fish Population

Cold Stream

<1% reduction in thriving fish population

Cold Small River

<50% of the withdrawal that would result in an
adverse resource impact

Cold-Transitional River System

N/A

Cool Stream

<10% reduction in thriving fish population

Cool Small River

<5% reduction in thriving fish population

Cool Large River

<8% reduction in thriving fish population

Warm River System

<10% reduction in thriving fish population

			

Zone B withdrawal:

Type of Stream or River

Reduction in Fish Population

Cold Stream or River System

N/A

Cold-Transitional River System

<5% reduction in thriving fish population

Cool Stream

10% or more but less than 20% reduction in thriving
fish population

Cool Small River

5% or more but less than 10% reduction in thriving
fish population

Cool Large River

8% or more but less than 10% reduction in thriving
fish population

Warm Stream

10% or more but less than 15% reduction in thriving
fish population

Warm Small or Large River

10% or more but less than 20% reduction in thriving
fish population
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Zone C withdrawal: the following, as long as the withdrawal does not decrease the
flow of a stream or river by more than 25% of its index flow.

Type of Stream or River

Reduction in Fish Population

Cold Stream

1% or more but less than 3% reduction in thriving
fish population

Cold Small River

50% or more or the withdrawal that would cause
an adverse resource impact, but less than 1%
reduction in thriving fish population

Cold-Transitional River System

N/A

Cool Stream

20% or more reduction in thriving fish population
but less than 10% reduction in characteristic fish
population

Cool Small River

10% or more but less than 15% reduction in thriving
fish population

Cool Large River

10% or more but less than 12% reduction in thriving
fish population

Warm Stream

15% or more reduction in thriving fish population
but less than 5% reduction in characteristic fish
population

Warm Small and Large River

20% or more reduction in thriving fish population
but less than 10% reduction in characteristic fish
population

			

Zone D withdrawal: a withdrawal likely to cause an adverse resource impact.

Regulating Activity:
Large quantity withdrawals that have an adverse resource impact are prohibited. HB 5065.
		
		
		

There is a rebuttable presumption of no adverse resource impact if the withdrawal 		
meets certain standards outlined in the Act based on the location and depth of the well.
HB 5065.

Owners of property who want to develop the capacity to withdraw large quantities of water must
register with the DEQ. HB 5069.
Those making the following types of large quantity withdrawals must obtain a permit:
		

Any person who proposes to withdraw more than 2 mgd.

		
		

Any person who proposes to make a new or increased withdrawal of more than 1 mgd if the
DEQ has determined through a site-specific review that it would be a zone C withdrawal.
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Any person proposing to develop a new or increased water withdrawal for an intra-basin 		
transfer of more than 100,000 gallons per day.

		

HB 5069.

Certain types of withdrawals are exempt from this part unless they result in a diversion. HB 5065.
Permit Requirements:
The DEQ may not approve a permit for a large quantity withdrawal unless it meets the following
requirements:
		
		

All water withdrawn, less any consumptive use, is returned, either naturally or after use, to the
source watershed.

		

There will be no individual or cumulative adverse resource impacts.

		
		
		

The withdrawal will comply with all applicable local, state, and federal laws as well as all legally
binding regional interstate and international agreements, including the Boundary Waters
Treaty of 1909.

		

The proposed use is reasonable under common law principles of water law in Michigan.

		
		

The applicant has self-certified that he or she is complying with generic environmentally sound
and economically feasible water conservation measures published by the DEQ.

		
		

DEQ determines that the withdrawal will not violate the public or private rights and limitations
imposed by Michigan water law or other Michigan common law duties.

		

HB 5069.

Permits for intra-basin transfers over 100,000 gallons per day will be approved if they comply with the
Compact. HB 5069.

Any person aggrieved by a DEQ water withdrawal permitting decision may petition
for a contested case hearing on the matter. The petition must be filed within 60
days of the permit decision. That final decision is then subject to judicial review.
HB 5069.

Any person who is required to obtain a permit or register for a water withdrawal must submit an annual
report with information on the past year’s withdrawal.  HB 5066.
Enforcement:
If the DEQ becomes aware that adverse resource impacts are occurring from one or more withdrawals,
DEQ must notify those involved and attempt to reach an agreement for voluntary measures to reduce
those impacts or may recommend non-binding solutions. HB 4343.
The director of the DEQ may order permit holders, without a prior hearing, to immediately reduce
withdrawals if there is scientifically based evidence that it is causing adverse resource impacts. HB
4343.
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The DEQ may also revoke a permit if, after a hearing and based on clear and convincing scientific
evidence that the withdrawal is causing an adverse resource impact. HB 5069.

Any person may petition the director to investigate whether such a reduction is
necessary, but if a person submits 2 or more unverified petitions in a year, that
person may be ordered to pay for the cost of investigating any further petitions.
HB 4343.

The DEQ may request that the attorney general bring a civil suit against any person in violation of this
act. SB 859.
A person who knowing violates this Act is subject to a civil fine up to $10,000 per day of violation.
SB 859.
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