
Wetlands

Clean Water Act - Section 404

Wetlands Protection Act - MCL 324.303

Summary:

The Clean Water Act prohibits the discharge of fill into navigable waters, which includes some types 
of wetlands.  The Clean Water Act allows the states to administer wetland permits under the federal 
statute, which Michigan does.

The state Wetlands Protection Act requires permits for a number of uses in wetlands, including but not 
limited to fill.  The state act also allows local units of government to regulate wetlands.

Wetland permits generally require a showing that environmental impacts are minimal, an evaluation of 
whether there are any alternatives to filling or using the wetland, and possibly mitigation.

Policy:

  
  Federal:

   Same as the Clean Water Act for surface water pollution.
  
  State:

   Loss of a wetland may deprive the people of the state of some or all of the following   
   benefits of wetlands:

    (1) flood and storm control by the hydrologic absorption and storage capacity of the  
     wetland;

    (2) wildlife habitat by providing breeding, nesting, and feeding grounds and cover for  
     many forms of wildlife, waterfowl, including migratory waterfowl, and    
     rare, threatened, or endangered wildlife species;

    (3) protection of subsurface water resources and provision of valuable watersheds and  
     recharging ground water supplies;

    (4) pollution treatment by serving as a biological and chemical oxidation basin; 
  
    (5) erosion control by serving as a sedimentation area and filtering basin, absorbing silt  
     and organic matter; and

    (6) sources of nutrients in water food cycles and nursery grounds and sanctuaries for fish.
 

   Wetland conservation is a matter of state concern since wetlands are affected by acts on  
   surrounding rivers, lakes, streams or wetlands.
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   Extraction and processing of nonfuel minerals may necessitate the use of wetland, if it  
   is determined that the proposed activity is dependent upon being located in the wetland  
   and that a prudent and feasible alternative does not exist.

Regulating Agency:

  
  EPA:

   Creates permit criteria by administrative rule (the “404(b)(1) guidelines”).

   Has a supervisory role over Army Corps permitting decisions.

   Has a supervisory role over state administered permit programs.
  
  Army Corps of Engineers:

   Issues federal wetland permits.

  Department of Environmental Quality (DEQ):

   Contracts with other agencies or individuals to study wetlands to ensure efficient   
   preservation, management, protection and use of wetlands.

   Inventories wetlands throughout the state, holds hearings and requests comments on  
   that inventory. 
 
   Decides whether to issue wetland permits.

  Local Government:

   Local government can regulate wetlands within its boundary by ordinance if it complies  
   with requirements in Part 303.

Regulated Activity:

  
	 	 A person shall not (unless they have a permit):

	 	 	 •	 Fill	in	a	wetland;
	 	 	 •	 Dredge,	remove,	or	allow	removal	of	soil	or	minerals	from	a	wetland;
	 	 	 •	 Construct,	operate	or	maintain	any	use	or	development	in	a	wetland;	or
	 	 	 •	 Drain	surface	water	from	a	wetland.

Definition of a Wetland:

  Federal:

  ”Those areas that are inundated or saturated by surface or ground water at a frequency and  
  duration sufficient to support, and that under normal circumstances do support, a prevalence  
  of vegetation typically adapted for life in saturated soil conditions. Wetlands generally   
	 	 include	swamps,	marshes,	bogs	and	similar	areas.“	40	CFR	§	230.3(t).

Not all wetlands are regulated under the Clean Water Act.  Only those meeting the definition of 
Navigable Waters are.
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3.

  Navigable Waters:	waters	of	the	United	States,	including	territorial	seas.		(33	USC	§	1362(7)).

EPA has defined “waters of the United States” to include:

	 	 •	 interstate	wetlands;

	 	 •	 wetlands	“which	could	affect	interstate	...	commerce”	because	they	are	used	by	travelers	for		
   recreation, because fish or shellfish are or could be taken from them and sold in interstate  
   or foreign commerce; or which are used or could be used by industries in                        
   interstate commerce;

	 	 •	 wetlands	adjacent	to	other	waters	that	are	considered	waters	of	the	United	States.	
 
	 	 	 40	CFR	§	230.3(s)

This definition has been litigated to the U.S. Supreme Court on a number of occasions.  According to 
the Supreme Court, waters of the United States:

	 	 Includes	wetlands	adjacent	to	navigable	water	bodies	and	their	tributaries.		US v Riverside  
  Bayview Homes,	474	US	121	(1985).

	 	 Does	not	include	ponds	not	connected	to	navigable	water	bodies	whose	only	Federal	tie-in	is		
  that the ponds serve as habitat for birds protected by international migratory bird treaties.   
  Solid Waste Agency of Northern Cook County v US Army Corps of Engineers.

  Only wetlands having a “significant nexus” to to waters that are navigable in the traditional  
	 	 sense,	i.e.,	navigable-in-fact.		Rapanos v US,	126	S	Ct	2208	(2006).

In	January	2007,	in	response	to	the	Rapanos decision, EPA issued “guidance” on how to interpret the 
new standard for which wetlands should be considered waters of the United States, and which ones 
should not.  This is EPA’s summary of the memo:

  Summary of Key Points:

	 	 The	agencies	will	assert	jurisdiction	over	the	following	waters:

	 	 •	 Traditional	navigable	waters
	 	 •	 Wetlands	adjacent	to	traditional	navigable	waters
	 	 •	 Non-navigable	tributaries	of	traditional	navigable	waters	that	are	relatively	permanent			
	 	 	 where	the	tributaries	typically	flow	year-round	or	have	continuous	flow	at	least	seasonally		
   (e.g., typically three months)
	 	 •	 Wetlands	that	directly	abut	such	tributaries

	 	 The	agencies	will	decide	jurisdiction	over	the	following	waters	based	on	a	fact-specific								
  analysis to determine whether they have a significant nexus with a traditional navigable water:

	 	 •	 Non-navigable	tributaries	that	are	not	relatively	permanent
	 	 •	 Wetlands	adjacent	to	non-navigable	tributaries	that	are	not	relatively	permanent
	 	 •	 Wetlands	adjacent	to	but	that	do	not	directly	abut	a	relatively	permanent	non-navigable		
   tributary

	 	 The	agencies	generally	will	not	assert	jurisdiction	over	the	following	features:

	 	 •	 Swales	or	erosional	features	(e.g.,	gullies,	small	washes	characterized	by	low	volume,		 	
   infrequent, or short duration flow)
	 	 •	 Ditches	(including	roadside	ditches)	excavated	wholly	in	and	draining	only	uplands	and		
   that do not carry a relatively permanent flow of water



  The agencies will apply the significant nexus standard as follows:

	 	 •	 A	significant	nexus	analysis	will	assess	the	flow	characteristics	and	functions	of	the	tributary		
	 	 	 itself	and	the	functions	performed	by	all	wetlands	adjacent	to	the	tributary	to	determine		
   if they significantly affect the chemical, physical and biological integrity of downstream  
   traditional navigable waters
	 	 •	 Significant	nexus	includes	consideration	of	hydrologic	and	ecologic	factors

  Rapanos guidance:
  http://www.epa.gov/owow/wetlands/pdf/RapanosGuidance6507.pdf

State:

	 	 Land	characterized	by	presence	of	water	at	a	frequency	and	duration	sufficient	to	support,	and		
  does support, wetland vegetation or aquatic life and which is:

	 	 •	 Contiguous	to	the	Great	Lakes	or	Lake	St.	Clair,	an	inland	lake,	pond,	river	or	stream
	 	 •	 Not	contiguous	to	any	of	the	above	and	more	than	5	acres	in	size,	except	this	does	not		
   apply, except for the purpose of inventorying, in counties of less than 100,000 population  
   until the department certifies that it has substantially competed its inventory in that county
	 	 •	 Not	contiguous	and	more	than	5	acres	in	size	if	the	DEQ	determines	that	protection	of	the		
   area is essential to the preservation of the natural resources of the state and has notified the  
	 	 	 owner	(this	also	applies	to	wetlands	of	any	size	in	a	county	that	is	an	exception	to	section	2		
   at the time)
	 	 •	 See	DEQ’s	Wetland	Identification	Program	-	http://www.michigan.gov/   
   deq/0,1607,7-135-331v3_3687-10193--,00.html

Local Government: 

  Same as state, except that a local ordinance may regulate wetlands of less than 5 acres
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Unit of Government Type of Wetlands Regulated

Federal

State

Local

Adjacent	to,	or	have	a	“significant	
nexus” to, waters that are navigable in 
the traditional sense.

Contiguous to a lake, pond, river or 
stream,	or	more	than	5	acres	in	size,	with	
certain conditions.

Same as state, except can regulate 
wetlands	less	than	5	acres	in	size,	with	
certain conditions.



Permit Criteria:

Federal:

  EPA’s 404(b)1 guidelines:

  http://www.epa.gov/owow/wetlands/pdf/40cfrPart230.pdf 

	 	 Require	the	evaluation	of	alternatives,	direct	impacts,	indirect	impacts	and	cumulative	effects.	

State:

  A permit will not be issued unless the applicant can show both that:

	 	 	 •	 the	proposed	activity	is	dependent	upon	being	located	in	the	wetland;	and
	 	 	 •	 a	feasible	and	prudent	alternative	does	not	exist.

  Permitting agency must balance the benefits of the activity with the reasonably foreseeable  
  harm from the activity and consider the following:

	 	 	 •	 extent	of	the	public	and	private	need	for	the	activity
	 	 	 •	 availability	of	feasible	and	prudent	alternative	locations	and	methods	for	the	activity
	 	 	 •	 extent	and	permanence	of	benefit	or	harm	to	the	area
	 	 	 •	 impact	of	each	proposal	in	relation	to	cumulative	effect	of	other	activities	in	the		 	
    watershed
	 	 	 •	 probable	impact	on	historic,	cultural,	scenic,	ecological	or	recreational	values	and	on		
    public health or fish and wildlife
	 	 	 •	 size	of	wetland	
	 	 	 •	 amount	of	remaining	wetland	in	the	general	area
	 	 	 •	 proximity	to	any	waterway
	 	 	 •	 economic	value,	both	public	and	private,	of	the	proposed	land	change

  Permitting agency should give serious consideration to findings of necessity for the proposed  
  use when making their decision.

	 	 Rule	281.922a	contains	additional	application	review	criteria.
 
  Uses allowed on wetlands without a permit are listed in 324.30305.

Local ordinances:

  Local government can regulate wetlands within its boundary by ordinance if it complies with all  
  of the following:

	 	 	 •	 May	not	provide	a	different	definition	of	wetland	than	this	act,	except	that	they	may		
    regulate wetlands of less than 5 acres;

5.

For notification of pending permit applications, a person may make a written 
request to the DEQ along with an annual fee of $25.  Once notice is requested the 
DEQ must send a biweekly list of pending applications.  If any person then requests 
a hearing within 20 days of mailing of the notification of application then the DEQ 
must hold a public hearing on the matter. 



		 	 	 •	 Must	create	an	inventory	of	wetlands	within	the	area	and	make	it	available	to														
    the public;
	 	 	 •	 If	regulating	wetland	smaller	than	2	acres,	the	local	unit	must	approve	the	permit	unless		
    the local unit determines that the wetland is essential to the preservation of the natural  
    resources, for 1 or more of the following reasons:

     (a) The site supports state or federal endangered or threatened plants, fish, or  
      wildlife appearing on a list specified in the state Endangered Species Act.

     (b) The site represents what is identified as a locally rare or unique ecosystem.

     (c) The site supports plants or animals of identified local importance.

     (d) The site provides groundwater recharge documented by a public agency.

     (e) The site provides flood and storm control by the hydrologic absorption and  
      storage capacity of the wetland.

     (f) The site provides wildlife habitat by providing breeding, nesting, or feeding  
      grounds or cover for forms of wildlife, waterfowl, including migratory   
      waterfowl, and rare, threatened, or endangered wildlife species.

     (g) The site provides protection of subsurface water resources and provision of  
      valuable watersheds and recharging groundwater supplies.

     (h) The site provides pollution treatment by serving as a biological and chemical  
      oxidation basin.

     (i) The site provides erosion control by serving as a sedimentation area and   
      filtering basin, absorbing silt and organic matter.

	 	 	 	 	 (j)	 The	site	provides	sources	of	nutrients	in	water	food	cycles	and	nursery	grounds		
      and sanctuaries for fish.

	 	 	 	 	 	 	 MCL	324.30309
  
	 	 	 •	 May	not	require	a	permit	for	uses	that	are	authorized	without	a	permit	under																			
    this act; and
	 	 	 •	 Must	notify	the	DEQ	of	the	regulating	ordinance.

	 	 See	Model	General	Wetland	Protection	Ordinance	and	Model	Wetland	Protection	Regulations

  
  If a local government adopts such an ordinance, then permit applications should be sent to 
  that local government.

	 	 If	it	does	not	regulate	wetlands	by	ordinance,	the	DEQ	must	send	a	copy	of	permit		 	
  applications to local government.

	 	 May	review	and	make	recommendations	to	the	DEQ.

6.

The public may comment on the draft of the wetland 
inventory	map	created	by	the	DEQ	and/or	local	
government, and may request a hearing on the draft.



  May hold a hearing on the application.

Cases on local wetlands regulation:

Michigan Opinion of the Attorney General No.	6892:

  Local government cannot impose a setback from wetlands for the purpose of protecting the  
  wetlands, but can impose setbacks for other reasons, that are similar to the reasons for other  
	 	 kinds	of	setbacks	in	their	zoning	ordinance.

Frericks v Highland Twp,	228	Mich	App	575;	579	NW2d	441(1998):

	 	 A	local	zoning	ordinance	may	exclude	wetlands	from	the	“buildable	area”	of	a	site	before		
  calculating the number of lots that may be built there.  

	 	 (In	other	words,	if	the	density	in	a	zoning	district	is	one	unit	per	acre,	and	a	3-acre	parcel			
	 	 contains	1	acre	of	wetlands,	the	zoning	ordinance	may	provide	that	only	2	houses	may	be	built		
  instead of 3 houses.) 

Divergilio v Charter Tp of West Bloomfield, 2006 WL 3103012 (Mich App 2006):

	 	 Upheld	township’s	wetland	ordinance;	did	not	conflict	with	NREPA	and	therefore	was	not		
  preempted by it.

	 	 Found	that	restrictions	on	construction	based	on	ordinance	to	protect	wetlands	were													
  not a taking.

State Administration:

States may administer the federal wetlands program under section 1344(g) of the Clean Water Act.  
Michigan has chosen to do this.  

As	a	result,	applications	for	wetland	permits	are	submitted	to	the	DEQ,	who	forwards	copies	to	the	EPA	
for	its	review.		EPA	then	chooses	which	permits	to	comment	on	and	notifies	DEQ.	

 

If	the	DEQ	does	not	resolve	EPA’s	objections,	the	authority	over	that	specific	permit	is	transferred	to	the	
Army Corps of Engineers.  

  Friends of the Crystal River v USEPA,	794	F	Supp	674;	35	F3d	1073	(6th	Cir	1994).

The	process	for	EPA	review	of	DEQ	permits	is	found	in	33	USC	§	1344(j).

If	a	person	violates	this	Act,	the	DEQ	must	issue	an	order	requiring	the	person	to	comply	within	a	
reasonable	time,	OR

Request	the	attorney	general	bring	a	civil	action	against	them	for	injunctive	relief	and	a	fine	up	to	
10,000 per each day of violation.
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If	EPA	objects	to	the	issuing	of	a	permit	by	the	state,	
EPA	must	hold	a	public	hearing	on	its	objections.		



Court may order the violator to restore the wetland as nearly as possible to its original condition.  

A	citizens	group	cannot	prove	a	MEPA	case	based	solely	on	the	fact	that	someone	is	filling	or	using	a	
wetland without a state permit.  They can bring a MEPA case if the harm to the wetlands is significant 
enough as a factual matter, however.  

   Michigan Citizens for Water Conservation v Nestlé Waters North America, Inc (“Nestlé”),  
	 	 	 269	Mich	App	25;	709	NW2d	174	(2006),	modified	on	other	grounds,	479	Mich	280;	737		
	 	 	 NW2d	447	(2007).

Takings

K & K Const, Inc v Dept of Environmental Quality,	267	Mich	App	523;	705	NW2d	365	(2005).
 
	 	 	 DEQ’s	wetland	regulations	which	led	to	a	denial	of	permit	application	to	fill	wetland	did		
   not effect a regulatory taking requiring compensation. 

8.

A person seeking to challenge any action or inaction by the DEQ concerning 
wetland regulation may request a formal hearing.  The results of the hearing and 
other action by the DEQ are then subject to judicial review.


