aquatic invasive species
Water Resources Protection Act - 324.31
Ballast Water Statute - 324.3112(6)
National Invasive Species Act - 16 USC § 4701 et seq.
Summary:

> The State and Federal aquatic invasive species control legislation seeks to prevent the introduction
of aquatic nuisance species in the Great Lakes.

> This is accomplished on the Federal level by a mandatory ballast water management program for all
vessels and on the State level through permit requirements for vessels in Michigan’s waters.

> EPA has also been ordered by a Federal Court to regulate ballast water discharges and require
NPDES permits under the Clean Water Act.

> Local governments may do more to protect the spread of aquatic nuisance species into inland lakes
through local regulations.

Policy:

It is a goal of this state to prevent the introduction of and minimize the spread of aquatic nuisance
species within the Great Lakes (WRPA).
The discharge of untreated water in the ballast tanks of vessels and through other means results in
unintentional introductions of non-indigenous species to other environments (NISA).
Non-indigenous species become established, may compete with or prey upon native species of plants,
fish, and wildlife, may carry diseases or parasites that affect native species, and may disrupt the aquatic
environment and economy of affected near-shore areas.
The introduction of non-native aquatic invasive species has serious economic consequences.
Resolving problems associated with aquatic invasive species will require participation and cooperation
of the Federal Government and State governments, and investment in prevention technologies.
To prevent unintentional introduction of non-native species into the waters of the US through ballast
water management and other programs.
Coordinate research, prevention, control, information and other activities regarding zebra mussel and
other aquatic nuisance species.
Develop and carry out environmentally sound control methods to prevent, monitor and control
unintentional introductions of non-native species from pathways other than ballast water exchange.
Understand and minimize economic and ecological impacts of non-native aquatic nuisance species that
become established.
1.

Establish a program of research and technology development and assist states in management and
removal of zebra mussels.

Regulating Agency:

		

These agencies work together as part of the Aquatic Nuisance Species Task Force.

		

Department of Environmental Quality:

					 DEQ created the Ballast Water Reporting Program to identify whether ballast water
					 management practices are being complied with by all vessels operating on the 		
					 Great Lakes and St. Lawrence waterway http://www. michigan. gov/
					 deq/0,1607,7-135-3313_3 677_8278---,00.html Includes list of all 			
					 vessels that have complied with the ballast water management practices.
					 Participate in the Michigan Aquatic Invasive Species Council, created by the governor
					 to prevent and control aquatic nuisance species introduction and spread within 		
					 Michigan.
		
US Fish and Wildlife Service:
			
					 Aquatic Nuisance Species Program 					 http://www.fws.gov/contaminants/ANS/ANSSpecies.cfm
		
US Coast Guard:
			
					 Developed regulations and guidelines requiring all vessels equipped with ballast water
					 tanks operating in the US to maintain a ballast water management plan and comply
					 with reporting program.
		
Environmental Protection Agency:
			
					 Has been ordered to regulate ballast water discharges under the Clean Water Act by
					 requiring NPDES permits for them.
		
National Oceanic Atmospheric Association:
			
					 Researches aquatic nuisance species and how to manage their spread, and creates
					 education programs.

2.

Local Government

Local units of government have some level of authority over inland lakes
within their jurisdiction. That includes the ability to pass “police power”
ordinances that protect the public health, safety and welfare on inland lakes.
Square Lake Hills Condominium Ass'n v Bloomfield Twp, 437 Mich 310 (1991). It
also includes zoning authority over public access sites, even those owned by
the state. Burt Twp v DNR, 459 Mich 659 (1999). The only limitation is that a
local government cannot regulate a subject matter they are preempted from
regulating by state law, either expressly or by implication.
For this reason, local units may have the authority pass ordinances requiring
steps be taken to prevent the spread of aquatic invasive species into inland
lakes from access sites within their jurisdiction.
See - sample township ordinance from Glen Lake.

Regulated Activity:
		
		
		
State
		
		
It is a violation of the Water Resources Protection Act to discharge ballast water into
		
any waters of the state without authorization by a permit, order or rule.
		
		

All oceangoing vessels engaging in port operations in this state must obtain a permit
from the DEQ.

		
Federal - NISA
		
		
All vessels equipped with ballast water tanks that enter or operate in US waters must
		
maintain a ballast water management plan that is specific for that vessel and assigns
		
responsibility to an official that is responsible for executing that strategy.
		
		

All vessels headed to US waters must submit a ballast water management reporting
form to the USCG.

		
Federal - Proposed Legislation
		
		
There is new legislation pending in the Senate and the House that would amend and
		
strengthen NISA. There are a number of bills currently pending, with two that are
		
especially promising.
		
		
		
		
		
		
		
		
		
		

Ballast Water Treatment Act of 2008 - The first is the Coast Guard Authorization Act
of 2008, and the applicable section is Title V, also called the Ballast Water Treatment
Act of 2008. This Act amends NISA to include strong national ballast water treatment
standards for the first time. The Act outlines an interim standard for all vessels with an
aggressive time line for implementing more stringent standards by 2012. It prohibits
the discharge of ballast water in US waters, except in certain circumstances, and 		
requires all vessels to have a ballast water management plan to reduce the introduction
of invasive species. The US House of Representatives passed the Act (HR 2830) on
April 24, 2008, and the US Senate has yet to vote on it (S 1892). See the bill in the
additional materials section.

		
		
		
		

National Aquatic Invasive Species Act of 2007 (NAISA) - Another bill pending is 		
NAISA, which also amends and strengthens the National Invasive Species Act. It is
similar to the Ballast Water Treatment Act in that it sets standards through 2011, and
then requires more stringent standards starting in 2012. These standards would 		
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require that all vessels, with limited exceptions, undertake ballast water management
and/or treatment programs to reduce the introduction of invasive species. 		
The bill number is S.725 and it is currently in the Senate Environment and Public
Works Committee. See the bill - http://frwebgate.access.gpo.gov/cgi-bin/getdoc.
cgi?dbname=110_cong_bills&docid=f:s725is.txt.

		
Federal - Clean Water Act
		
		
The EPA currently exempts ballast water discharges from the permitting requirements
		
of the Clean Water Act. The exemption is found in 40 CFR § 122.3(a).
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		

However, a federal court in California ruled that the Clean Water Act applies to ballast
water discharges in Nw Envtl Advocates v EPA, WL 756614 (ND Cal 2005). The court
gave the EPA until September 30th, 2008 to promulgate regulations on the discharge
of ballast water under the CWA. In response, the EPA recently published notice 		
of draft NPDES general permits for discharges incidental to the normal operation
of a vessel. The proposed Vessel General Permit regulates discharges for commercial
and large recreational vessels. It incorporates the Coast Guard’s mandatory ballast
water management and exchange standards along with additional standards for 		
vessels that carry ballast water. The Recreational General Permit sets standards for
discharges from smaller recreational vessels. Some larger vessels would have to submit
a Notice of Intent for coverage under the Vessel General Permit, but most vessels will
be automatically covered by the general permits. The public comment period on these
proposed general permits was open until August 1st, 2008 and a public hearing was
held on July 21st, 2008. The draft permits, fact sheets and other information are 		
available at http://cfpub.epa.gov/npdes/home.cfm?program_id=350. EPA’s fact
sheet is provided in the additional materials.

		
		

For more information on the NPDES permitting program, see the summary of Surface
Water Discharges.

Permit Requirements:

		

State

		
		
		
		

Person applying for permit must demonstrate that the vessel will not discharge aquatic 		
nuisance species or if the vessel does discharge ballast water or other waste, they will
utilize environmentally sound technology and methods, determined by DEQ, to prevent
the discharge of aquatic nuisance species.

			
			

NISA does not preempt Michigan’s Ballast Water Statute. Fednav, Ltd v Chester,
505 F Supp 2d 381 (ED Mich 2007).

Enforcement:

		
		

Businesses or municipalities that receive goods carried by ships not on the Ballast Water 		
Reporting List are not eligible for a new grant, loan or award from the DEQ.

		
		

Vessels headed to the US that do not submit a ballast water management reporting form to
the USCG are subject to penalties including fines for every day of violation.

4.

If ballast water
discharges are
regulated under
the Clean Water
Act, the faliure to
obtain a NPDES
permit or the
failure to comply
with the permit’s
requirements could
be subject to a
citizen suit under
section 1365.

